I am more grateful than words can convey to be here tonight. Not only do I have the pleasure of addressing a very distinguished audience, but I have the opportunity to express my love for Sir Hugh and Stecia, and to express my gratitude for the many things they have done to make our lives richer. 

I am also grateful to Lord Hoffman for his introduction. I have learned very much from him. And how could I not?  Is there any greater discussion on the fundamental principles of copyright infringement than his remarks in Designers Guild Ltd v. Russell Williams (Textiles) Ltd.?  Are there any judicial remarks that have launched more scholarly commentary about foxes and hedgehogs, including inquiries into his allusion to the ancient Greek poet Archiolochus, who said: “The fox knows many things, but the hedgehog knows one big thing.” 

Isaiah Berlin, who was a fox pursuing other foxes, was well aware of Archiolochus’ remarks.  In his book, “The Hedgehog and the Fox: An Essay on Tolstoy's View of History,” Mr. Berlin, after quoting Archiolochus, noted: ”Scholars have differed about the correct interpretation of these dark words.”

So too have scholars debated the meaning of his Lordship’s words in Designer’s Guild, although none have dared call them dark. I pray Lord Hoffman will set the record straight this evening, but until that happy moment, I have my own animal metaphors to employ, taken from the American poet Theodore Roethke. In his poem “For an Amorous Lady,” Mr. Roethke took as his inspiration this entry from a grammar school natural history book:

Most mammals like caresses, in the sense in which we

usually take the word, whereas other creatures, even tame snakes, prefer giving to receiving them.

From this inauspicious source, Mr. Roethke wrote the following poem, directed toward a lady friend:

The pensive gnu, the staid aardvark,

Accept caresses in the dark;

The bear, equipped with paw and snout;

Would rather take than dish it out.
But snakes, both poisonous and garter,

In love are never known to barter;

The worm, though dank, is sensitive:

His noble nature bids him give.
But you, my dearest, have a soul

Encompassing fish, flesh, and fowl.

When amorous arts we would pursue,

You can, with pleasure, bill or coo.

You are, in truth, one in a million,

At once mammalian and reptilian.

Tonight, I shall leave the mammalian side to others, because my objective is to sketch out a cold-blooded assessment of copyright law to determine whether it is serving its intended  purpose. There is no better place to begin such an assessment than one of Sir Hugh’s typically brilliant remarks. 

In his December 2007 University of College, London inaugural lecture, Sir Hugh argued that we do not need strong copyright laws, no more than we need weak copyright laws; rather, we have need only of effective copyright laws. Is there the slightest doubt about this? Does anyone wish for ineffectual laws? Yet, here we are, saddled with copyright laws, which, in Sir Hugh’s and my opinion, are staggeringly ineffective, that have resulted in fewer rather than more works being created, that have led to anti-consumer and anti-innovative conduct, and which if certain politicians have their way, will become yet more ineffectual.

At this point, even though I have not spelled out any particulars of this indictment, some of you may be in agreement, while others may be in vehement opposition; but all of you are probably asking, well, he hasn’t defined what he means by effective copyright, has he? 

I haven’t, but I am not the only one who needs to do so. Regrettably, important issues of public policy are usually decided on little more than slogans, slogans such as “we need stronger copyright laws,” or even worse, that moral notions should be used to decide what are, in truth, narrow, economic questions, questions that can and should only be answered by reference to empirical testing.  If copyright is important, then we demean that importance by deciding important economic issues according to trite slogans or trite expressions of morality.

The first step in giving copyright the dignity it deserves is to define the problems we wish to solve. To solve a problem, we must have a clear sense not only of what the problem is, but also how we want to solve it. Ineffective solutions are no solution at all.

We typically solve problems according to those principles we believe work best. The principles we believe work best are usually derived from past experiences and from ideologies we hold. Unfortunately, too often we are blinded by our ideology and let that ideology trump what experience and the facts tell us we should do. As the 20th century American Quaker Mary West wrote: “We want the facts to fit our preconceptions. When they don’t, it is easier to ignore the facts than change our preconceptions.”

The dangers to society of public officials following ideology at the expense of ignoring data and human nature are starkly revealed in Mr. Alan Greenspan’s disastrous tenure as chairman of the United States Federal Reserve Board. During his 18 years as Fed chairman, Mr. Greenspan blindly followed an ideology of so-called economic freedom. Who is not for economic freedom?  Other than dictators, everybody is for it. But economic freedom is merely a slogan until it is implemented in concrete programs. Those programs may turn out to be appropriate for the prevailing economic conditions, or they may turn out to be inappropriate. If they turn out to be inappropriate,  no amount of ideological justification will save us from the ill-effects of the error.

To Mr. Greenspan, economic freedom means markets should be devoid of government oversight, what he oxymoronically called market self-regulation. The ideological justification for this hands-off approach was the false ideology that financial firms always act rationally and, in acting rationally, they will not take irrational, self-destructive risks, risks that can damage not only those firms, but society as well. 

Based on this ideology, Mr. Greenspan assumed that the markets would be able to properly price extremely risky financial vehicles such as bundles of subprime mortgages and credit/default swaps: understanding the risks, he believed firms would act rationally by either pricing those products very low or by not investing in them. We are all suffering from the consequences of Mr. Greenspan’s false ideology and false assumptions. 
In written testimony before the United States House of Representatives in October 2008, Mr. Greenspan at first attempted to blame mere data input for his profound errors. I quote: “The whole intellectual edifice …  collapsed in the summer of last year because the data inputted into the risk management models generally covered only the past two decades, a period of euphoria.  Had instead the models been fitted more appropriately to historic periods of stress, capital requirements would have been much higher and the financial world would be in far better shape today … .”

But the data weren’t incomplete; they were there all along. Mr. Greenspan chose not to look at them; he chose only to look at a period described as euphoric, a euphoria he himself was largely responsible for by his hands-off, ideology of free market fundamentalism. Nevertheless, that our global economy can collapse, at least in part,  as a result of a false intellectual edifice is telling indeed about the role of ideology.
The most damning part of Mr. Greenspan’s testimony was his subsequent admission that companies will not always act in their own best interest, much less that of the public. I quote from Mr. Greenspan’s testimony again: “I made a mistake in presuming that the self-interests of organizations, specifically banks and others, were such … that they were best capable of protecting their own shareholders and their equity in the firms.”  Lord Turner’s testimony today before the House of Lords about the business practices of the Royal Bank of Scotland provides another example of this false belief that we need not regulate businesses because businesses will always act in their best interest and in the best interest of the public. 

Copyright is suffering from the same false ideology of free market fundamentalism, one that has led to an irrational exuberance that copyright owners will always act in their own best interests, and in acting in their own interests they will automatically be acting in society’s best interests too. The five year campaign by the Recording Industry Association of America of suing over 35,000 individuals is compelling refutation of this proposition.  

Fortunately, few have taken the extreme approach of the RIAA. But I do think it accurate and not unfair to say that copyright owners do not believe they have an obligation to act in the public interest. Indeed, since most copyright owners of any consequence are publicly traded corporations, they argue their only obligation is to their shareholders. Like former President Ronald Reagan’s infamous trickle-down ideology, the public is said to automatically benefit from copyright owners’ control over all uses of their works. Without such control, we are told there would be no works of authorship. Control over us is thus in our own best interests, we are told.  We are living in a world of trickle down copyright economics. As then Presidential candidate Senator Barack Obama pointed out last fall: “For eight years, we have been told the way to a stronger economy is to give huge tax breaks to corporations and the wealthiest Americans, and somehow prosperity would trickle down. Well, we now know the truth; it didn’t work. Instead of prosperity trickling down, pain has trickled up.”

  If there is any doubt that the public and private interests are not coterminous, the conduct of U.S. companies that have recently received large amounts of public bail-out money, but continue to act in extravagant, destructive ways should eliminate that doubt.  Aside from the obvious example of AIG, consider, for example, comments by John C. Hope III, chairman of the Whitney Bank in New Orleans, Louisiana. When asked if the bank would, in exchange for having received $300 million in public funds, use that money to make loans to the citizens of that hurricane-devastated city, Mr. Hope scoffed: “Make more loans? We’re not going to change our business model or our credit policies to accommodate the needs of the public sector a[nd] make more loans.” 

In the case of copyright, there is a denial that the interests of the public interest should be uppermost in policy makers’ minds because, we are told, copyright is private property.  Private property is inherently good simply because it is private property; no further justification is needed. To challenge this is to challenge the very foundation of our society; it is to be a communist. Many owners of property believe they have no obligations to others, because to be an owner of property supposedly means you have an obligation only to yourself. The absolute freedom to exclude others from using your property is believed by some to be the essence of property ownership, an ideology enshrined in Mr. Justice Blackstone’s definition of property as “that sole and despotic dominion which one man claims and exercises over the external things of the world, 

in total exclusion of the right of any other individual in the universe.”
Mr. Jeremy Bentham rightly observed, however, “there is no such thing as natural property[;] [property] is entirely the work of law . . . Property and law are born together, and die together. Before laws were made there was no property; take away laws, and property ceases.” 
In the case of copyright, we know from decisions of the House of Lords in this country and the Supreme Court in my country that there has never been a natural right of copyright; all such rights are created by the legislature.  Blackstone’s argument, advanced on behalf of  a coterie of 18th century London booksellers, was ultimately rejected by the House of Lords. Copyright is a government program, not a property right. Copyright is not the exercise of dominion over things, but is instead a set of social relationships, intended to serve social purposes.

The erroneous description of copyright as a “property” right is a political strategy to deny the existence of obligations to others and to avoid government regulation intended to further the public interest. To describe copyright as property is an effort to avoid accountability and a duty to the very society that created the right in the first place.  Regulation in the public interest is a precondition to effective copyright; regulation for the public interest is not an exception, and is not inappropriate government intervention with a pre-existing regime of private property. Regulation is the essence of the enterprise. To deny this is to deny even the possibility of effective copyright.

Since copyright is a government program, governments have an obligation to ensure the program is working well.  A hands off approach to copyright makes no more sense than it does for the financial markets, for schools, or any other government program. If copyright is an important government program -- as I believe it is -- let’s treat it as important and make sure it works. Let’s measure it against its purpose and see if it is fulfilling that purpose, by employing hard data, not soft sentiments.
In saying this, I do not suggest for a minute that the copyright industries must be regulated because they are, allegedly, venal. I reject the claims of some in the copyleft movement that the copyright industries are evil, or that copyright is inherently incapable of serving the public interest. Quite the contrary, my argument is that the copyright industries are entirely normal. For all companies and all people, distorted incentives will likely lead to distorted conduct, just as proper incentives will, hopefully, lead to proper conduct.

We accept incentives as an integral part of life; accepting incentives means we demand there be accountability: if we provide incentives and the desired behavior doesn’t take place, or gets worse, we rethink whether we should provide those incentives. In doing so, we take an empirical approach in order to ensure that the incentives are effective.

Except when it comes to copyright. When it comes to copyright, instead of an empirical examination of the effectiveness of the incentives, we are served up platitudes; policy makers do not demand accountability: since they do not rely on empirical studies, how can they? When, in 1978, the United States switched from a term of copyright of 56 years measured from the date of first publication, to life of the author plus 50 years post mortem, no data were considered regarding whether this change would result in larger benefits to the public; nor in the subsequent 31 years has a single study been commissioned in the United States to see if there have been increased benefits. Yet, in 1998, the United States added another 20 years of protection, for a present term of life of the author plus 70 years.

If the government program at issue had been one of providing housing to the poor, it is inconceivable that no study would have been commissioned to see if the program would in fact lead to more housing ; it is inconceivable that after thirty years of continued funding not a single study would have been conducted to see if the program was providing more housing;  it is inconceivable that 20 years later, the amount of funding would have been substantially increased with no such study. Why, then, do we refuse to apply empirical criteria used for all other government programs to copyright?

 In the case of the UK, a copyright effectiveness study was commissioned, but  regrettably, despite unchallenged data showing the proposal in question would harm the public and not help the program’s intended recipients, the government is plowing ahead. I refer to the proposal to extend the term of protection for sound recordings for 20 more years. 

In his November 2006 report to the Chancellor of the Exchequer, then Mr. Gordon Brown, Mr. Andrew Gowers undertook a thorough economic inquiry into sound recording sales and distribution of royalties. He noted that even for those performing artists who do receive royalties—as contrasted with the many recording artists who receive only a one-time flat fee -- the “distribution of income [is] highly skewed, with most income going to the relatively small number of highly successful artists whose work is still commercially available after 50 years.” He also observed: “Evidence suggests that most sound recordings sell in the ten years after release, and only a very small percentage continue to generate income, both from sales and royalty payments, for the entire duration of … 50 years. ” Based on the inability of a longer term to help the vast majority of performing artists at all, but its ability to harm the public through higher prices and an inability to create derivative works,  Mr. Gowers recommended against lengthening the term of copyright.
Mr. Brown accepted the recommendation. I know from speaking to Sir Hugh that he thought the proposal to be complete rubbish. Upon becoming Prime Minister, however, and after intensive lobbying from celebrity musicians, the government changed course 180 degrees, led by the Secretary of State for Culture, Media and Sport, Mr. Andy Burnham. Rather than dispute any of the empirical data in the Gowers report, Mr. Burnham relied on a previously unknown “moral case at the heart of copyright law.” 
We are truly at sea if our laws are to be enacted according to the moral principles espoused in the face of unchallenged evidence refuting the Minister’s brief.  We cannot possibly have effective laws under such conditions. I want to make note here of my agreement with Lord Hoffman’s remarks last year that there is “a regrettable tendency to try to convert the whole system of justice into questions of human right.” This is precisely what Mr. Burnham was doing in his endorsement of granting unnecessary, excessive economic rights based on decidedly non-economic, impossibly vague grounds.
So what are the correct principles in my opinion, and how would I define an efficient copyright law? These are the questions I asked at the beginning of this address, and I now intend to answer them. The answers are found in the greatest speech ever given on copyright, that of Lord Thomas Macaulay in opposing an 1841 bill in the House of Commons to increase the term of copyright. The bill’s supporters, especially Serjeant Talfourd,  argued Parliament should grant an additional period of protection simply because it was “right and just” to do so.  In other words, without recourse to any proof that the increased right would increase the number of works written and published.

Disagreeing, Lord Macaulay regarded the issue as involving “expediency,” meaning Parliament should grant the additional rights only if it was determined empirically that doing so would benefit the public, for copyright exists for the public good, not for the private benefit of authors and publishers. Here is the relevant excerpt from Lord Macaulay’s remarks:
The first thing to be done, Sir, is to settle on what principles the question is to be argued. Are we free to legislate for the public good, or are we not? Is this a question of expediency, or is it a question of right? Many of those who have written and petitioned against the existing state of things treat the question as one of right. The law of nature, according to them, gives to every man a sacred and indefeasible property in his own ideas, in the fruits of his own reason and imagination. . . .

Now, Sir, if this be so, let justice be done, cost what it may. I am not prepared, like my honourable and learned friend, to agree to a compromise between right and expediency, and to commit an injustice for the public convenience. But I must say, that his theory soars far beyond the reach of my faculties. … I agree … with Paley in thinking that property is the creature of the law, and that the law which creates property can be defended only on this ground, that it is a law beneficial to mankind.

Those who are afraid of empiricism, of accountability, of suffering the embarrassment of having to prove that the legislative proposal at hand will actually improve the public weal, have always relied on makeweights, whether it is copyright as a moral obligation, copyright as a human right, or copyright as a property right. All such diversions are intended to shut off, before they begin, genuine economic analysis of whether a proposal is beneficial to society or not. They are efforts to shift the debate away from the only terms on which the debate should held. 

What are those terms; how do we know when a law is effective? Permit me to quote one last time from Lord Macaulay’s address:

I admit … the necessity of giving a bounty to genius and learning. In order to give such a bounty, I willingly submit even to this severe and burdensome tax. Nay, I am ready to increase the tax, if it can be shown that by so doing I should proportionally increase the bounty. My complaint is, that my honourable and learned friend doubles, triples, quadruples the tax, and makes scarcely any perceptible addition to the bounty.

There we have it: does a proposed right increase the bounty of new works or not? Serjeant Talfourd didn’t want to be put to that test, nor did Mr. Burnham, because they both knew they  would fail. The theory that governments should create powerful rights and convey them, for free, and then step back and assume the magic of the marketplace will work its wonder for the ultimate good of all, has been thoroughly discredited. Alan Greenspan’s reliance on such free market fundamentalism has caused all of us much suffering and we are hardly at the peak of that suffering.  If we want effective copyright laws, we must emphatically reject the copyright equivalent of Mr. Greenspan’s failed ideology.
All companies need to be held publicly accountable; those who are the beneficiaries of government created rights, including copyright owners, must be held strictly accountable to ensure that the public benefits conveyed are in fact being used for the public good. No one surveying the current state of copyright law can sincerely believe that our laws are effectively serving their public purpose: the term of protection is well beyond what is reasonably necessary to permit the most expensive works, such as motion pictures, to recoup their investment and to turn a handsome profit; digital rights management and anti-circumvention laws have given the copyright industries the ability to lock down and throttle innovation and free speech and they exercise that ability regularly; there are efforts in quite a number of countries, including the UK, to cut off people’s Internet access for as long as a year, based on mere allegations by copyright owners. Those allegations are in turn based on computer generated processes, not on human review or the exercise of individual judgment. Nor is there any due process: there is no judicial body to turn to in order to prove one’s innocence. These proposals go by the Orwellian name “graduated response,” but “digital guillotine” is the more accurate description.
I wish to emphasize that the dangers from a failed copyright system are not limited to the public; it is a serious problem for copyright owners too. I reject the false dichotomy between copyright owners and users. Copyright owners are regular users of others’ works; in our mash-up, remix culture, users are frequently creators. Many traditional copyright infringement suits are contests between two authors; in such a scenario, which side can claim to be copyright’s darling? Clearly it can’t automatically be the author whose name is first on the docket sheet, otherwise Dan Brown would have lost in the dispute brought in this city over his Da Vinci code novel.  We would also have been deprived the Tom Hanks-Ron Howard movie based on Mr. Brown’s book, and Mr. Brown would have been deprived of the $6 million license fee he received for movie rights.

The public interest is all of our interests, and all of us must reject any system that restricts creation and that restricts learning, for such a system damages all of us.  I shall conclude with another quote from Sir Hugh’s UCL inaugural address, since Sir Hugh makes this point better than I can:

Where IP rights perform their function of advancing the sciences or arts, they should be encouraged to do so. Where or to the extent that they do not, they have no justification and the normal discipline of competition should prevail. The gluttony which has resulted in the growth of completely unnecessary or excessively long IP rights undermines the system itself. As Shakespeare wrote in Richard II,– “With eager feeding food doth choke the feeder.”

Thank you. Thank you Sir Hugh; thank you Stecia.
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